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Trademar k Judges.

Qpi ni on by Seeherman, Adm nistrative Tradenmark Judge:

Vi ctory Foodservice Distributors Corp. has appeal ed
fromthe final refusal of the Trademark Exam ning Attorney
to register the mark shown bel ow, hereafter referred to as
VI CTORY FOODSERVI CE, for “whol esal e food distributorship
services” in Oass 35 .8 The words FOODSERVI CE and WHOLESALE

FOOD DI STRI BUTORS have been di scl ai med.

! Application Serial No. 75/460,669, filed April 1, 1998, and
asserting a bona fide intention to use the mark in commerce. It
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Regi strati on has been refused pursuant to Section 2(d) of
the Trademark Act, 15 U. S.C. 1052(d), on the ground of

| i kel i hood of confusion with three marks registered by
Victory Markets, Inc. for “wholesale and retail supermarket
services.” One mark is VI CTORY MARKETS per seEI and two are
VI CTORY MARKETS and desi gn marks, shown below. In each

the word MARKETS had been di scl ai ned.

is noted that there was sone confusion about the identification
and classification of the services. Applicant had originally
identified its services as “whol esal e food distribution services”
in Cass 42. The Exanmining Attorney required that the word
“distribution” be changed to “distributorship, and that the
classification be changed to Class 35. Inits response to the

O fice action, applicant anended the classification, and appeared
to intend to conply with the Exam ning Attorney’s requirenent as
to the anendnent of the services, but in fact offered an
anmendnent that was identical to the original identification

Wth its appeal brief applicant requested that the application be
remanded to the Exam ning Attorney in order to comply with her
requi rement for an acceptable identification. The application
was remanded, and the Exam ning Attorney entered the amendnent,
but noted that applicant had, again apparently inadvertently,
identified its services as being in Cass 42. Accordingly, and
because cl assification decisions are an administrative matter,
the Exanmining Attorney corrected the classification by Exam ner's
Amendment .  Accordingly, the identification and classification
now reads as shown above.

2 Regi stration No. 1,413,793, issued February 26, 1986; Section
8 affidavit accepted; Section 15 affidavit received.
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Applicant and the Exami ning Attorney have filed
briefs. An oral hearing was not requested.

In determ ning whether there is a likelihood of
confusion between two marks, we nust consider all relevant
factors as set forth inIn re E.l. du Pont de Nenours &
Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). In any
| i keli hood of confusion analysis under Section 2(d), two of
the nost inportant considerations are the simlarities or
dissimlarities between the marks and the simlarities or
dissimlarities between the goods. Federated Foods, Inc.
v. Fort Howard Paper Co., 544 F.2d 1098, 192 USPQ 24, 29

( CCPA 1976).

® Registration No. 1,413,800, issued Cctober 14, 1986; Section 8
affidavit accepted; Section 15 affidavit received. In addition
to the word MARKETS, INC. has al so been discl ai ned.

4 Regi stration No. 1,419,547, issued Decenmber 2, 1986; Section 8
affidavit accepted; Section 15 affidavit received.
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Turning first to the services, applicant’s services
are identified as “whol esal e food distributorship services”
while the registrant’s are for “whol esal e and ret ai
super mar ket services.” Applicant has focused on the retai
super mar ket services of the cited registrations, and has
fromthat viewpoint constructed a series of argunents that
the services are offered through different channels of
trade to different classes of consuners. However,
applicant has essentially ignored the fact that the cited
regi stration includes “whol esal e super market services.”
These services are extrenely simlar to applicant’s, both
i nvol ving the sale of food products at whol esal e prices.
Mor eover, these services, |like applicant’s, would be
directed to conmercial buyers in the food industry. Such
consuners are |likely to assume a connection between
whol esal e super mar ket services and whol esal e food
di stributorship services if they were sold under
confusingly simlar rrarks.EI

As an aside, we note that applicant, during the
prosecution of its application, asserted that the

regi strant’ s whol esal e supermarket services referred to the

°® In view of our finding that applicant’s services are rel ated

to the registrant’s whol esal e supermar ket services, we need not
reach the question of likelihood of confusion with respect to the
registrant’s identified retail supermarket services.
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stocking of registrant’s retail stores. Applicant did not
make this argunent in its brief, but we think it necessary
to point out that it is without nerit. The identification
inthe cited registrations does not |limt the registrant’s
services to the stocking of its own stores; in fact, it is
not clear that such an activity would constitute a service
for which registration could be obtained, since a service
must be an activity for others, not an activity a party
perfornms only for its own benefit.

Wth respect to the marks, we concur with applicant
and the Exam ning Attorney that marks nust be conpared in
their entireties. However, as the Exam ning Attorney has
pointed out, there is nothing inproper in stating that, for
rational reasons, nore or |ess weight has been given to a
particular feature of a mark. 1In re National Data Corp.
753 F.2d 1056, 224 USPQ 749 (Fed. GCir. 1985). Here, we
find that the word VICTORY is the dom nant el enent of
applicant’s mark and at |east of the registrant’s word
mark. In applicant’s mark, VICTORY is visually the |argest
part of the mark, and the portion with the strongest
source-indicating value. The rest of the mark consists of
t he descriptive/ generic words FOODSERVI CE and WHOLESALE
FOOD DI STRI BUTORS and, in nuch smaller letters, the

| audat ory sl ogan THE QUALI TY YOU DESI RE, THE SERVI CE YQU
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REQUIRE, with the design of a cornucopia framng the “V’ in
VI CTORY and enphasi zing that word. Applicant has stated
that the size limtations of the Ofice’ s draw ng
requirenents resulted in the small size of the slogan but,
as the Exam ning Attorney pointed out, however nuch the
mark m ght be enlarged, the relative size of the word
VI CTORY would still be much | arger, and woul d dom nate the
word visually. Moreover, it is this word, rather than the
descriptive words or slogan by which consuners are likely
to refer to applicant’s services, and consequently it is
this word which they will note and renenber.

VICTORY is also the dom nant el enent of the word mark
VI CTORY MARKETS, since the disclainmed wrd MARKETS is
obviously a generic word for the services. Although the
initials “V' and “VM are visually strong in the other
cited marks, it is still by the word VICTORY that consuners
will refer to the source of the services. Further, the
| etter designs in the nmarks, because they are the initials
of the words, reinforce the word portions.

As a result, the commercial inpression of applicant’s
mark and the registered nmarks is the sane.

Applicant asserts that a comparison of all of the
marks yields nore differences than simlarities. However,

it is the point of simlarity, the arbitrary word VI CTORY,
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whi ch has the strongest source-indicating value, and is the
portion of the marks nost likely to be noticed and
remenbered by purchasers. Under actual narketing
conditions consuners do not have the luxury to nake side-
by-si de conpari sons between nmarks, and instead they nust
rely on hazy past recollections. Dassler KGv. Roller
Der by Skate Corporation, 206 USPQ 255 (TTAB 1980). In this
case, even if consuners were to recogni ze the differences
in the marks, they are likely to believe that applicant’s
mark is merely a variation of the registrant’s other design
mar ks.

Al t hough neither applicant nor the Exam ning Attorney
has di scussed the other duPont factors, we note that there
is no evidence of any third-party registrations or use of
VI CTORY marks for related goods or services, thus
supporting our view that the registrant’s marks are strong
mar ks which are entitled to a broad scope of protection.
Further, in reaching our decision we have consi dered that
applicant’s and the registrant’s whol esal e food services
wll be offered to retail supermarkets and grocers, and
that such purchasers are nore sophisticated than the
general public. However, given the strength of the

registrant’s marks, the simlarities of the marks, and the
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rel at edness of the services, even sophisticated purchasers
are likely to be confused as to the source of the services.

Decision: The refusal of registration is affirned.



